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Alexander “Skip” Spence, James Robert Méslé:y, Donald J. Stevenson, Peter
Lewis, and Jerry A. Miller (collectively, the b'and or the band members) played music and
'performed together in the 1960s as the “Moby Grape-.” Since the 1960s, the band has
been involved in protracted .liti gation with its first manager, Matthew Katz. This
particular appeal by Katz and cross-appeal by the band follows a court trial.

Spence, by and through his conservator, the Department of the Public Guardian of
Santa Clara County,! Mosley, by and through his Guardian Ad Litem, Mafgaret M.
Mosley, and the other band members filed a complaint against Katz for, aniong other
things, declaratory relief and breach of contract. The court considered six principal issues
related to title to the recordings, performances, and songs created by the band members.

The trial court found in favor of the band on all of the issues and Katz appeals. The trial

1 Spence died while this litigation was pending. The Estate of Alexander “Skip”
Spence, by Omar Spence, its Administrator, replaced Spence.
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court _denied the band members® request for attorney fees and they filed a cross-appeal
challenging the attb;néy fees ruling. We affirm the judgment.
BACKGROUND

In 1966, Lewis, Spence, Mosley, Stevenson, and Miller formed a band named
Moby Grape and they hired Katz as the manager later that year.2 Shortly thereafter, the
band members attempted to rescind their contracts with Katz, which has resulted in years
of litigation. We have set forth many of the facts underlying this case in our earlier -
opinions. (Spence V. Katz (Oct. 30, 1997, A072963) [nonpub. opn.], Lewis v. Katz (May
30, 2002, A095819) [nonpub. opn.] (Katz I, and Lewis v. Katz (Oct. 10,2003, A100875)
[nonpub. opn.] (Katz )3

In 1966, Spence, Mosley, Stevenson, and Miller decided to form a band; Spence
and Mosley deviéed the name Moby Grape. Later that year, each band member entered
into a personal management contract and other agreements With Katz.

On October 10, 1966, Katz and the band members signed an addendum to the
personal management agreements, which provided in relevant part: “It is understood and
agreed that the name ‘MOBY GRAPE’ is the property of Matthew Katz. The

| undersigned has no ownership right, title, or interest in and to the name “MOBY GRAPE’
and he is entitled to utilize the same, only pursuant to the license and consent of Matthew

Katz[,] which may be revoked and cancelled at any time. . . .7

On February 7, 1967, CBS Records, the predece;ssor in interest to Sony Music

Entertainment, Inc. (Sony), entered into a recording agreement with the band members.

2 We note that the statement of facts and statement of the issue set forth in Katz’s
opening brief do not comply with the California Rules of Court, rule 14(a)(1), as there are
almost no citations to the record. Pursuant to rule 14(e}(2)(C), we disregard all asserted
facts or references not supported by a citation to the record.

| 3 In addition, we issued two other nonpublished opinions related to the 1973

settlements between Katz and the band, which involved the band suing attorney Nicholas
Clainos (Spence v. Clainos (Jan. 13, 1998, A076647) [nonpub. opn.]) and the band suing
the manager it had in 1973, David Rubinson (Spence v. Rubinson (Jan. 13, 1998,

A077574) [nonpub. opn.]).




The band members agreed to furnish to CBS Records their recording services as the
Moby Grpe. e _ _ _ o T

In the late 1960s, CBS Records hired counsel from the law firm of O’Melveny and
Meyers to repfesent the band. In September of 1967, the band members through their
counsel notified Katz that they were rescinding their agreements with him because of
alleged violations of the Labor Code. On March 27, 1969, the band members filed an
action with the Labor Comumissioner requesting to set aside their contracts with Katz
because of fraud, breach of fiduciary duty, and violations of the Labor Code lsections 1700
to 1700.46 (Talent Agencies Act). '

On February 25, 1970, after a hearing, the Labor Commissioner issued its
determination and award. It determined, Katz, “independently and doing business as
MATTHEW KATZ PRODUCTIONS and AFTER YOU PUBLISHING COMPANY,
acted in the capacity of an unlicensed artists’ manager and, therefore, his contracts with
[the band members] are void for failure of said respondent to comply with Sections 1700
to 1700.46 of the Labor Code.” Further, the commissioner found that the band members
Wére not liable to Katz for any sums spent in furtherance olf their musical careers and that
Katz or After You Publishing Company was “not entitled to any commissions resulting
from the musical or artistic efforts of [the band members).” The Labor Commissioner set
forth the following award: “That the management contracts between [the band members]
and reépondent MATTHEW KATZ, independently and doing busiﬁess as MATTHEW
KATZ PRODUCTIONS and AFTER YOU PUBLISHING COMPANY, are void for
failure of respondent to comﬁly with Sections 1700 to 1700.46 of the Labor Code; that
" [the band members] are not liable to respondent for any sums spent by respondent in
furtherancé of [the band members’]| musical careers.” | | |

In 1973, Clainos, an attorney working for Rubinson, the manager of the Moby
Grape at that time, executed stipulated settlements on the claims between Katz and the
band members. The band members neither signed the agreements nor attended the

settlement conference. The agreements provided Katz with all rights and entitlements to




~income asspciated with the copyﬁghted Moby Grape publishing interests and gave Katz
ownership of the band name Moby Grape. B
" 1n 1994, the band members filed in the Superior Court of the City and County of

San Francisco a declaratory reliéf action against Katz to set aside the seftlement
agreements. The court granted summary judgment against Katz and set aside the 1973
settlement agreements. Katz appealed.#

On October 30, 1997, we offirmed the lower court’s judgment of setting aside the
1973 settlement agreements. | (Spence v. Katz, supra, A072063.) Subsequently, the band
r_nembers demanded that Katz account for and pay any royalties or other monies received
by Katz pursuant to the 1973 settlement agreements. The band members assert, without
malking any citation to the record, that Katz ignored their demands for money; they
therefore filed another coﬁlplaint for, among other things, declaratory relief and breach of
contract.s According io the band members, on April 1, 1999, the court consolidated all
four cases for all purposes.6 Qettlement discussions ensued.”

On June 12, 2002, the trial court dismissed Katz’s challenge to the 1970 Labor

Commissioner’s award. The band moved to confirm the determination and award of the

4 While the appeal was pending, Katz filed a new action on October 7, 1997, in
the Los Angeles County Superior Court. The court granted the band members’ motion for
change of venue and ordered the case transferred to San Francisco.

5 The record on appeal does not contain any of the complaints.

6 The docket statement indicates the case numbers for the consolidated cases, but
the record does not establish the actual claims associated with each case.

7 In early December 1999, the parties engaged in settlement discussions, and a
seftlement was apparently reached. Counsel for the parties as well as Lewis and Katz
were present in court. The terms of the settlement were read and counsel, Lewis, and
Katz stated that they agreed to the terms. Subsequently, Katz filed a motion to vacate the
setflement, and the court ruled it was enforceable only as to Lewis and Katz, since the
ofher band members were not present in court. Katz appealed, and we affirmed (Katz 1,
supra, A095819). In the present case, the statement of decision indicates the settlement
agreement was never an {ssue at trial; the court therefore did not rule on the status of the

seftlement.




Lab01 Comrmssmner which the trial court granted on September 30, 2002. The court

entered judgment and Katz appealed We affirmed. (Karz II ,s'upf a, A100875.)

The band apparently made many requests to Katz for an accounting and for .
payment of any royalties or other monies received by Katz pursuant to the 1973 settlemerit
agreements. Katz paid the band some money for the period between 1995 and 2000, but
the band claimed Katz owed it additional money. On March 23, 2005, the band members
provided notice to Katz that 1hey were rescinding their pubhshmg agreements with Katz
and also terminating any remaining interest that Katz had in their songs to the extent that

such agreements had not already been voided by the Labor Commissioner and courts.

The band’s tort claims and request for declaratory relief against Katz proceeded to
a court trial. Katz appeared in propria persona. |

Prior to trial, the court set forth the following “six principal issues as stipulated by
this court and agreed upon by each party” to be decided at trial: “1. Who has title to the
recordings, performances, and songs created by “Moby Grape’ prior to 19737?; [f] 2. Who
has title to the reoordings, performances, and songs created by ‘Moby G*ra.ﬁe’ or by any of
its individual members between 1983 (the ‘Heart” Album) to 1988 (the ‘Mosley Grape’
Album)?; [] 3. Assuming [Katz] does not have title to the recordings, performances, and
songs between 1966 to 1973, what amount of royalties, if any, are owed by [Katz] to the
[band]?; [] 4. Assuming [Katz] does not have title to the recordmgs performances, and
songs between 1983 to 1988, what amount of royalties, if any, does [Katz] owe to the
[band]?; [] 5. Did [Katz] commit the torts of breach of fiduciary duty, elder abuse, .
breach of contract, conversion, or intentional infliction of emotional distress as to any
member of the group?; and [¥] 6 Assuming [Katz] did eommit such breaches, what
damages, if any, including punitive damages, are owed by [Katz]?”

Following a bench trial, the court ruled that the band has title to the music created
between 1966 and 1973. It also found that the band owns the name Moby Grape. It

found that Katz has an implied nonexclusive license in the 1983 and 1998 albums entitled




 «Heart” and “Mosley _Grape,” but the band members maintained title to these albums.
With regard to royalties. 6wed, the court ruled that Katz Had a duty to pay the band .
members $24,817.19, which Katz admitted he owed, as well as 10 provide a full and
complete accounting statement. ‘The court found that Katz did not commit any torts
against the band members. In addition, the court found that the band members were not
entitled to attorney fees and costs under the 1966 management agreements. The court
retained jurisdiction over the matter.

Judgment was entered August 15, 2005. Katz filed a timely appeal from the
judgment and the band members filed a timely cross-appeal from that portion of the
judgment denying them attorney fees.

DISCUSSION
L EATZ’S APPEAL
A. Ownership of the Name Moby Grape
1. LBackground and Trial Court’s Ruling

Katz contends that the trial court erred when it concluded that the name Moby
Grapé bélongs to the band members. At trial, Katz majntained that, because of his
trademark applications, his business practices, and his continuous use of the name Moby
Grape, he owned the rights to this name.

Tt is undisputed that the addendum to the management agreements between the
band members and Kalz signed on October 10, 1966, provided that the name Moby Grape
was {he property of Katz. However, the Labor Commissioner ruled that the management
agreements between the band members and Katz were void; therefore, the addendum to
the voided contracts was also void.8 The trial court dismissed Katz’s appeal of the

commissioner’s ruling, and we affirmed (Kaiz II, supra, A100875). Accordingly, Katz

e

8 Tn addition, the attorney from O’Melveny and Meyers who had represented the
pand members at the Labor Comimission proceedings testified at this trial. He stated that
{he addendum and the rights to the name Moby Grape were central issues in the Labor
Commission proceedings and that the commissioner voided the addendum with the other
contracts involving the band and Katz. '




cannot now cl_ann any ov&rne_rship interest in the name Moby Grape based on the 1966
addendum to the managefnent agfeenienfs. - I - -

| Itis undispufed that the 1973 stipulated settlements signed by Katz and Clainos,
the attorney for the band at that time, gave Katn ownership of the band name Moby
Grape. However, because the band members had not signed the settlernent agreements
and had not attended the settlement conference, the trial court set aside the 1973
settlements and we affirmed this ruling (Spence v. Katz, supra, A072963). Consequently,
Katz cannot claim any ownership interest in the name Moby Grape based on the 1973
settlements. .

The trial court found that Katz failed to establish ownership of the name Moby
Grape by any alternative means, that Katz s trademark reglstranon had expnred and that
his recent trademark applications did not estabhsh ownership. The court also found
Lewis and Mosley’s testimony that Mosley and Spence originated the band’s name of
Moby Grape to be credible. Thus, when the band was formed in 1966, the band members
owned the name Moby Grape. The court concluded: “Once [the 1966 Addendum] was
declared void ab initio, the name ‘Moby Grape was owned either by the original
performers or any third party with whom they had an agreement. Since no other valid
agreements regarding ownership of the band’s name exist, [the band members], as the
original performers, own the name ‘Moby Grape.”’

On appeal, Katz maintains that he owns the name Moby Grape because the band
members were his employees, he was the only one to make continiuous use of the name,
and the court’s findings are inconsistent. We consider each of these arguments.

2. Alleged Employee Relatmnshq:

Katz contends the trial court erred as a matter of law in finding that Katz did not ,
own the name Moby Grape because the band members created this name while his
employees. He maintains that anything an employee creates within the scope of his
employment belongs to the employer. (Zahler v. Columbia Pictures Corp. (1960) 180
Cal.App.2d 582,589) | :




First, the question of whether there is an employment relationship is a question of
fact. (Housewright v. Pacific Far East Line, Inc. (1964) 229 Cal:App.2d 259, 265.)
Thus, the standard of review is substantial evidence and not, as Katz asserts, de novo
review.

Second, Katz has forfeited raising this issue on appeal. His contention that the
band members were Katz’s employees and the name was created in the course of the
band’s employment with Katz appears o be one that was not supported with evidence at
trial.® NoWhere in the court’s statement of decision does the court address the factual
issue of an employment relationship between Katz and the band members. The court set
forth Katz’s contentions at trial as the following: “that he came up with the name, that it
was his business practice to own the names of the bands he managed, and that the
members of Moby Grape orally agreed that he would be the owner of the name Moby
Grape.” With regard to Katz’s specific argument that he owned the hame Moby Grape,
the court explained that Katz contended, “because of his trademark applications, his
business practiceé, and his continuous use of the name ‘Moby Grape,” that he owns the
rights to this name.” Indeed, Katz points to no place in the record where he provided |
evidence on this issue. Katz’s argument, therefore, cannot be considered because it
violates two rules of appellate practice: (1) raising a new point on appeal, and (2)
changing his theory on appeal. (North Coast Business Park v. Nielsen Construction Co.
(1993) 17 Cal. App.4th 22, 28-29, disagreed. with on other grounds in San Diego
Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 315.)

Third, even if we presume Katz has preserved the issue of an employment
relationship for appeal, Katz could not prevail on this record. For purposes of appeal, a
statement of decision pro{rides arecord of the ﬁ'ial court’s reasoning on particular

disputed issues, which the appellate court may review in determining whether the decision

9 Tn the band members® written closing argument, they asserted that Katz stated at
trial the band members performed on albums as employees on a “work for hire” basis, but
they maintained that Katz never supported this assertion with any evidence.
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- decision is supported by the evidence and the law. (In re Marriage of Ditto (1988) 206

| CalApp3d 643; 647;) In thé presént éaée, thé trial court issued a tentative decision on
June 22, 2005, and both parties filed corrections and exceptions to the tentative decision.
The court conéidéred these corréctions prior to issuing ifs final statement 61’ decision. The
statement of decision sets forth the Varioﬁs “particulars” requested by Katz; no mention is
made of any concern by either party about the lack of findings regarding an employment
relationship. | -

Codé of Civil Procedure section 634 provides: “When a statement. of decision
does not resolve a controverted issue, or if the statement is ambiguous and the record
shows that the omission or ambiguity was brought to the attention of the trial court either
prior to entry of judgment or in conjunction with a motion . . . , it shall not be inferred on
appeal . . . that the trial‘ court decided in favor of the prevailing party as to those facts or
on that issue.” (In re Marriage of Arceneaux (1990) 51 Cal.3d 1130, 1133, fn. 5.) When
a party fails to bring alleged deficiencies in the trial court’s statement of decision to its
attention, the party waives the right to complain of such errors on appeal, with the
coﬁséquence that the reviewing court will ifnply findings that are supported m the record
in the prevailing party’s favor. (Jd. at pp. 1133-1134.)

In the present case, ample evidence supports a finding of no employment
relationship. “The most important factor o-f an agency or employee relationship, as
distinguished from thaf of independent cbntractor, is thé right to control the manner and
means of accomplishing the result desired. Strong evidence of the employer’s control is
his right to discharge at will, without cause [citations]. Other factors to be considered are:
(a) whether services performed are a distinct occupation or business; (b) the kind of
oocupaﬁon, with referencé to whether, in the locality, the work is usuallyl done under the
direction of the principal or by a specialist without supervision; (c) the skill required; (d)
who supplies the instrumentalities, tools and the place of work; (e) the length of time for
which the services are to be performed; (f) the method of payment, whether by the time or

by the job; (g) whether the work is a part of the regular business of the principal; and (h)




whether or not the parties believe they are creating the relationship of employer-
élﬁpioyee.” (Housewright v. Pacific Far East Line, Inc., supra, 229-Cal.App.2d at
p. 266.) |

In the present case, the band’s musical performances and albums were clearly a
distinct occupation and the kind of occupation not done in a particular location or under
the supervision of an individual. Indeed, composing and playing music is generally a
creative process that is constantly changing as a result of the band members’ processes.
Moreover, this “work” requires special gkill.

Further, the management contracts between the band members and Katz specified
that the band was hiring the services of Katz as an independent contractor. Thus, for
example, the agrccmenl between Katz and Lewis dated Septémber 8, 1966, provided the -
following:10 “I desire to obtain your advice, counsel and direction in the development
and enhancement of my artistic and theatrical career.” It specified n pertment part that
Lewis and Katz had agreed as follows: “T do hereby engage you as my personal manager
for a period of 5 years from date. As and when requested by me during and throughout
the term hereof you agree to i)érform for me one or more of the services as follows:
advise and counsel in the selection of literary, artistic and musical material; advise and
counsel in any and all matters pertaining to publicity, public relationship and advertising;
advise and counsel with relation to the adoption of proper format for presentation of my
aﬂ'istic talents and in the determination of proper styie, mood, seﬁing, businéss and

o

cha:ractemzauon in keeping with my talents .

The agreement further provided: “This Agreement shall not be construed to create
a partnership between us. It is specifically understood that you are acting hereunder as an
independent contractor . . . . Your services hereunder are not exclusive and you shall at

all times be free 10 perform the same or snmla.r services for others as well as engage in

10 This is the only management confract in the record. It appears to be undisputed
that the language of the management contracts between Katz and the other band members

was identical.
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any and all other busmess activities. You shall only be required to render reasonable
services which are called for by ﬂ']_lS ag'reement and when reasonably requested by
[Lewis]. [q] In compensation for your services I agree to pay to you, as and when
received by me, and during aﬁd throughout the term therefere, a sum equal to 20 percent
(twenty) percent of any and all gross monies or othef congiderations . . . .”

Thus, this agreement established that the parties did not intend to create a
relatlonsh1p of employer and employee. Moreover, the payment under the contract was
not for wages; Lewis was paying for Katz’s services. Katz was not to have any control
over the band, but was to provide advice. Katz did not have a right to terminate his
relationship, as the agreement specified he would provide services to the band for five
years. There is no other written contract establishing that the band members were
employees or providing their sefvices as “work for hire.” | o

Katz’s argument that there was an employment relationship is extremely weak. He
cites testimony by a witness that Katz put the band together and that Katz had asked this
witness to acquire the facility for the band members to showcase their talent This does
not establish that Katz had control over the band members but merely shows that he was
carrying out the services for which he had contracted. Katz also cites Lewis’s testimony
that Katz provided an amplifier and microphone as evidence that he supplied the
instrumentalities or tools of the work. Again, this evidence does not establish anything
other than Kafz was perfofming services under the management eontrect and there is no
evidence that he furnished the band with musical instruments. |

Katz also contends that he “paid weekly wages,” but the only support for this
argument is Mosley’s testimony that Katz provided him with $75 a week and a place to
live. The eourt found that Katz, “initially, aeted Jike a father figure to the band members,
providing them with shelter, money, and guidance.” This record does not support a
finding that Katz paid the band members a salary.

In his reply brief, Katz contends that he is limiting his assertion of an employment

relationship to the brief one- or two-week period between the forming and naming of the
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group and the signing of the management contracts. Again, he points to the fact that he

“ -pald Lewis $75 during this period as well as to the facts that he paid the band’s expenses - -

and hired them to perform at a club that he co-owned. These meager facts do not
establish an employer relationship, especially when the management contfact gvinces no
intent by the parties to create such a relationship. Further, it borders on absurd to argue
that the parties intended to have an employee and employer relationship for one or two
weeks and then replace it with an mdependent contractor relationship.

Katz presents minimal credible evidence that he was an employer and the band
members were employees. Accordingly, the management contract and the specialized
skill required to create music established that the band hired the services of Katz as an
mdependent contractor. Further, it can be inferred that this written contract reflected the
relationship of the parties during the weeks prior to the signing of the contracts.

3. Continuous Use of the Name

Katz contends that he was the only party to malke continuous use of the Moby
Grape name and he therefore retains title to the name as a matter of law. In support of his
argument that the trial court erred as a matter of law, hé cites Robi v. Reed (Sth Cir. 1999)
173 F.3d 736, 740. |

The Ninth Circuit m Robiv. Reed, supra, 173 F.3d 736, considered conflicting
claims over the rights to the use of the trademark name “The Platters” by individuals
aséobiated with the group. Herb Reed had founded The Platters in 1953; he was also the
manager and one of the group’s original singers. (/d. atp. 738.) In 1954, Paul Robi
began performing with The Platters, and he left the group in 1965. (Jbid.) Robi died, but
he had assigned his rights to The Platters name and goodwill to his wife. (Ibid.) Robi’s
wife sued Reed and others, asserting that she had exélusive rights to The Platters name.
(Ibid.) Reed counterclaimed, maintaining that he had exclusive rights to the name as the
founder and manager of the group. (/bid.) The district court ruled that Robi, as an
individual, had no 11ght to use the name The Platters, Wthh was the name of the smgmg

group; therefore, his pmported assignment of this rlght to his wife was 1nva11d (Ibid.)
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